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In The Court Of Judicial Magistrate First Class At Udalguri 

G.R. Case No- 1001 of 2013 

U/S 324/392/34 I.P.C. 

State of Assam 

-Vs.- 

Raju Deka & ORS 

....... Accused  

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- D. Boro 

Date of Evidence: 30-10-14, 28-11-14, 20-12-14, 30-01-15, 26-02-15, 

27-07-15, 28-10-15 

Date of Argument: 23-11-15 

Date of Judgment:  05-12-15 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 04.09.13 one Biren Deka lodged an FIR before the O/C, Mazbat 

P.S. and stated that at about 5.20 pm on 03.09.13 when his nephews Kusheswar 

Koch, Dhanjit Koch and Jogeswar Koch were coming from the Udalguri Court and 

reached the culvert after crossing Lamabari Tiniali, accused persons Raju Deka, 

Mantu Deka (both the sons of Late Sisu Deka) and Bharati Deka W/O- Late Sisu 

Deka, attacked them with Lathi, Dao and stones and took away a bicycle, Rs. 

7000/- and a mobile handset. The accused persons tied Kusheswar Koch with a 

rope and assaulted him with Dao and stones in his head and injured him 

seriously. Hence, this prosecution case.. Hence the case. 

On receipt of the F.I.R., Majbat P.S. Case No.43/2013, U/S 

147/148/149/323/325/379 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials u/s 147/148/149/323/379 I.P.C. against 
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accused persons Raju Deka, Mantu Deka and Bhaben Das, submitted the Charge-

sheet against accused persons Raju Deka, Mantu Deka and Bhaben Das. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to self for disposal and on perusal of the Charge sheet and 

the other documents sent by the police u/s 173 Cr.P.C. found sufficient materials 

to proceed against accused persons Raju Deka, Mantu Deka and Bhaben Das and 

issued process against them.  

Accordingly the accused persons Raju Deka, Mantu Deka and Bhaben Das 

appeared before the court . After that  the necessary documents u/s 207 of Cr. 

P.C. were given to the accused persons Raju Deka, Mantu Deka and Bhaben Das 

and considering the relevant documents and hearing both the parties, charge  

u/s 324/392/34 I.P.C. was framed and read over and explained to accused 

persons Raju Deka, Mantu Deka and Bhaben Das to which they pleaded not 

guilty and claimed to be tried.  

During trial prosecution side examined eleven witnesses, who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. No defence witness was examined. I have heard the arguments 

of both the sides and perused the evidence on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether at about 5.20 pm on 03.09.14 accused persons Raju 

Deka, Mantu Deka and Bhaben Das voluntarily caused hurt to 

Kusheswar Koch, Jogeswar Kpch and Dhanjit Koch with Dao in 

furtherance of their common intention and thereby committed the 

offence punishable u/s 324/34 IPC? 

(ii) Whether at about 5.20 pm on 03.09.14 accused persons Raju 

Deka, Mantu Deka and Bhaben Das committed theft of Rs. 7000/- 

and Mobile and bicycle and in committing theft the accused 
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persons voluntarily  caused hurt to Kusheswar Koch, Jogeswar 

Kpch and Dhanjit Koch in furtherance of their common intention 

and thereby committed the offence punishable u/s        

392/34IPC? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determination are taken 

together for discussion.  

PW-1 Biren Deka stated that he is the informant and he was at home at 

the time of incident. Jogeswar and Dhanjit informed him over phone that when 

Kusheswar, Dhanjit and Jogeswar were coming from the Udalguri Court to their 

home, accused persons Raju Deka, Mantu Deka and their mother assaulted 

them. When he came to the place of occurrence, he saw Raju Deka and Mantu 

Deka assaulting Kusheswar. When he tried to resist accused persons Raju Deka 

and Mantu Deka, they also assaulted him. Then they ran away and informed the 

police. Police rescued Kusheswar from the place of occurrence. Kusheswar was 

injured severely in his head and in different parts of his body. He was sent to 

Mazbat and later on sent to Mangaldai civil hospital for treatment. Later on, he 

filed this case in the police station. 

             In the cross examination PW-1 Biren Deka stated that the place of 

occurrence is 3 km away from his house. The police station is 12 km away from 

the place of occurrence. The FIR was lodged on the next day and was not 

written by him. He discussed with the police before lodging the FIR. He didn’t 

mention why he was late in filing the FIR. The incident took place at about 

4.30/5.00 PM. Dhanjit and Jogeswar informed him about the incident at home.  

Police asked him about the incident. He didn’t say before the police that Dhanjit 

and Jogeswar informed him about the incident at home. Many people were 

present at the place of occurrence when he reached at the place of occurrence. 

About 1000 people were present at the place of occurrence. It was a market day. 

It is not a fact that he didn’t say before the police that Raju Deka and Mantu 

Deka assaulted Kusheswar. Kusheswar, Dhanjit and Jogeswar are the accused 
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persons in the murder case of the father of Raju Deka and Mantu Deka. That 

case is pending in the session’s court of Udalguri. Raju Deka also filled a case 

against Kusheswar, Dhanjit and Jogeswar in conection with the same incident. 

He didn’t know whether they confessed or not in that case. He didn’t go to the 

police station on the day of incident. He informed the police over phone about 

the incident. It is not a fact that the accused didn’t assault Kusheswar, Dhanjit 

and Jogeswar. It is not a fact that they have filed a false case against the 

accused in order to save them from the murder case.   

             PW-2 Bipul Deka stated that he knows the informant and the accused 

persons. He was at home on the day of incident. Dhanjit and Jogeswar informed 

him at his house that Raju Deka and Mantu Deka were assaulting Kusheswar. He 

came to the place of occurrence and saw Raju Deka and Mantu Deka assaulting 

Kusheswar. They tied Kusheswar. When he tried to resist them, accused Raju 

Deka assaulted him with bamboo lathi and then he went to his home. Police 

recovered a rope from the place of occurrence and he signed on the seizure list. 

              In the cross examination PW-2 Bipul Deka stated that the place of 

occurrence is 5 km away from his house. The incident took place at about 4 pm. 

He reached the place of occurrence after 5 minutes. He went to the place of 

occurrence with Hiren Koch on a bike. When Jogeswar and Dhanjit came to his 

house he was at home. About 10 people gathered the place of occurrence. He 

didn’t know them. He saw the injury of Kusheswar and saw some blood stain on 

his clothes. He didn’t know whether police recovered the cloths of Kusheswar. He 

didn’t know the length of the rope. Police took his signature in the seizure list at 

the police station.  The seized materials are not seen in the court. Kusheswar, 

Dhanjit and Jogeswar are his cousins. It is not a fact that the accused didn’t 

assault them and he has deposed falsely in favour of his cousins. A murder case 

is pending against Kusheswar, Dhanjit and Jogeswar. It is not a fact that no rope 

was recovered in front of him. It is not a fact Raju Deka didn’t assault him. 

                 PW-3 Dilip Deka stated that he knows the informant and the accused 

persons on dock. He do not know about the incident. Police didn’t ask him 

                 The cross examination of PW3 was declined. 
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                 PW-4 Dharmeswar Deka stated that he knows the informant and the 

accused persons. The incident took place about 1 year ago. Dhanjit and 

Jogeswar informed him at his house that Raju Deka and Mantu Deka assaulted 

Kusheswar. He came to the place of occurrence and saw that they were 

assaulting Kusheswar with Lathi. When he tried to resist them, accused Raju 

Deka and Mantu Deka assaulted him.  Then he went to his home.  

             In the cross examination PW-4 Dharmeswar Deka stated that the 

incident took place at about 4 pm. They informed him after 30 minutes. Dhanjit 

and Jogeswar informed him. They came in a bicycle. If one comes to his house 

riding one bicycle then it takes about one hour. He didn’t say before the police 

that Dhanjit and Jogeswar informed him about the incident. About 1000 people 

gathered in the place of occurrence. He didn’t go to near the place of occurrence 

due to the huge gathering. He saw the incident from 50 meters away.  He 

returned after witnessing the incident. He didn’t inform police about the incident. 

Kusheswar is his nephew. He didn’t know that the murder case of Raju’s father is 

pending against Kusheswar, Dhanjit and Jogeswar in the court of sessions. It is 

not a fact that Kusheswar assaulted Raju and he has deposed falsely in favour of 

his nephew. 

             PW-5 Dhiren Deka stated that he knows the informant and the accused 

persons. The incident took place about 1 and ½ year ago. He was at home at 

the time of incident. When he was informed about the incident he went to the 

place of occurrence and saw accused Raju Deka and Mantu Deka assaulting 

Kusheswar with Lathi after tying him with rope. When he tried to resist them 

then they pushed him and then he went home.  

              In the cross examination PW-5 Dhiren Deka stated that he was 

informed about the incident at about 4.30 pm. He went to the place of 

occurrence. It was a market day. About 500-600 people gathered but no one 

resisted the accused. They didn’t assault him. The murder case of Raju’s father is 

pending against Kusheswar, Dhanjit and Jogeswar in the court of Sessions 

Judge. Dhanjit and Jogeswar are his nephew. It is not a fact that Kusheswar, 

Dhanjit and Jogeswar assaulted Raju Deka. It is not a fact that he deposed 

falsely. 
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PW-6 Damati Nath stated that she knows the informant and the accused 

persons. Raju Deka, Mantu Deka and his mother assaulted Kusheswar after tying 

him on a post. When she tried to resist them, accused Raju Deka assaulted her. 

She and Kusheswar were injured. She didn’t know what happened later on. 

              In the cross examination PW-6 Damati Nath stated that she went to 

market and when she returned from the market, she saw the incident. About 

300-400 people  gathered in the place of occurrence. It is not a fact that she 

didn’t say before the police that she saw the incident when she returned from 

the market. It is not a fact that she didn’t say before the police that the accused 

Raju Deka assaulted Kusheswar. She didn’t know that a case is pending against 

Kusheswar, Dhanjit and Jogeswar. It is not a fact that Kusheswar came from the 

court in connection with Raju’s father’s murder case and assaulted Raju and the 

people resisted him.  Kusheswar is her nephew. It is not a fact that she deposed 

falsely. It is not a fact that she didn’t say before the police that the accused Raju 

Deka assaulted her. 

           PW-7 Hiren Koch stated that he knows the informant and the accused 

persons. He didn’t know about the incident because he didn’t see any incident.  

He heard from some people that Raju assaulted Kusheswar.  

PW7 was declared as HOSTILE by the prosecution and cross examined by 

the prosecution as follows…. 

           It is not a fact that he said before the police that he saw the incident. It 

is not a fact that he said before the police that Raju tied Kusheswar on a post 

and assaulted him. When he tried to resist them, they were angry on him. 

           In the cross examination by the defence, PW-7 stated that he didn’t see 

any incident. He was at home at time of incident. Police didn’t ask him. 

           PW-8 Jogeswar Koch stated that he knows the informant and the 

accused persons. At the time if incident, he along with Dhanjit and Kusheswar 

came from the court to his house.  Raju Deka was sitting at the culvert situated 

nearby his house. Raju scolded them and said that they killed his father. Raju 

stopped his bicycle and assaulted him. When Raju said to his family members 

“come with a Dao, I will cut them’’, he along with Dhanjit ran away. They caught 

Kusheswar and tied and assaulted. He informed the family members over phone. 
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When family members came and tried to separate them but they couldn’t 

separate them.  Hiren Koch also tried to resist them. Later on Dilip Koch opened 

the rope and freed Kusheswar. Later on Kusheswar was sent to the hospital. 

Police rescued him. Kusheswar was injured because they attacked him with 

stones. 

              In the cross examination PW-8 Jogeswar Koch stated that on the day 

of incident, Raju Deka filed a case for assaulting his father. Police seized their 

three phones so; they went to the court to bring their mobile phones. Raju Deka 

along with about four people was sitting on the culvert. He didn’t know the 

names of the other persons. It is not a fact that Raju was sitting at the culvert 

alone and they assaulted Raju. Raju also filed a case against them for the same 

incident and they appeared in the court for that case.  They also paid fine in this 

case after pleading guilty. It is not a fact that they assaulted Raju because Raju 

filed a case against them for the murder of his father. It is not a fact that Raju 

didn’t assault Kusheswar after tying him. He didn’t say before the police that Dilip 

opened the rope of Kusheswar. It is not a fact that Kusheswar was injured by 

falling from the bicycle. 

                   PW-9 Kusheswar Koch stated that he knows the accused persons 

and the informant. The incident took place about 1 year ago. At the time of 

incident, he along with Dhanjit and Jogeswar were coming from the court to his 

home. Then accused Raju, Mantu and Bhaben assaulted him with hand and later 

on with lathi. He got injury in his head as the accused persons assaulted him 

with stones. Raju Deka tied him in the post of shop and assaulted him. Mazbat 

police rescued him and sent him to the hospital. He was admitted, initially, in 

Mazbat and later on in Mangaldai civil hospital. He stayed for 2 days in hospital. 

                  In the cross examination PW-9 Kusheswar Koch stated that on the 

day of incident, he went to the court to bring their mobile phones, seized in a 

murder case. The case was filed against them for the murder of the father of 

Raju Deka. They are still appearing in that case. No persons came to the place of 

occurrence.  Three accused persons assaulted him with lathi on his legs and 

backside. Police asked him after four days of the incident. It is not a fact that he 

didn’t say before the police that three accused persons assaulted him with lathi 

on his legs and backside. Police took him to the hospital for treatment. Raju also 
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filed a case against them for the same incident. They paid fine in that case for 

assaulting Raju after pleading guilty in that case. It is not a fact that they 

assaulted Raju when he was alone and  nearby persons gathered after hearing 

noise. It is not a fact that Dhanjit and Jogeswar ran away from the place of 

occurrence and public kept him. . It is not a fact that they filed a false case 

against the accused persons in order to save them from the murder case pending 

against them and hence deposed falsely. It is not a fact Raju Deka didn’t assault 

him. 

                  PW-10 A.S.I. Jiban Ch. Deka stated that on 04.09.13 on the basis of 

FIR lodged by informant Biren Deka, O/C Mazbat registered a case and charged 

him to investigate the case. During the period of investigation he visited place of 

occurrence, drew sketch map. That he got Kusheswar being tied in the place of 

occurrence . He was sent to hospital for treatment. He took the statement of the 

witnesses. He arrested accused Raju Deka and Bhabesh Deka and sent them to 

the jail Hajot. Accused Mantu Deka took bail from the Hon’ble Gauhati High 

Court. After completion of the investigation, he submitted the case diary to the 

O.C., Mazbat and later on O.C., Mazbat submitted charge sheet against accused 

Raju Deka, Mantu Deka and Bhabesh Deka U/S- 147/148/149/323/379 IPC. 

                  In the cross examination PW-10 A.S.I. Jiban Ch. Deka stated that 

the FIR was lodged on next day of the incident.  They went to the place of 

occurrence on the same day at about 5.30 pm on the basis of GD Entry. One 

Raja Paul informed them over phone. Copy of GD Entry no. 45/13 is not 

submitted in the court. With which  the accused assaulted, is not mentioned in 

the FIR. About 150-200 were present in the place of occurrence. He didn’t know 

who tied the injured person. The injured person was sent to the hospital, 

requisition copy was not submitted in the court. Time of seizure was not 

mentioned in the seizure list. Accused Raju Deka also filed a case against 

Kusheswar Koch, Dhanjit Koch and Jogeswar Koch for the same incident (Mazbat 

P.S.case no. 44/13) . He investigated that case. Raju filed a case against 

Kusheswar Koch, Dhanjit Koch and Jogeswar Koch for murder of his father 

before the incident. It is a fact that kusheswar Deka did not said before him that 

Raju Deka assaulted him with lathi. He didn’t take statement of Raja Paul. 
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PW11 Dr. Gopinath Bora deposed that on 03.09.2013 at about 10 PM, he 

examined Kusheswar Koch in reference to the Mazbat PS case No. 43/2013 and 

found the following: 

Lacerated injury about 3X0.5X0.5 CM from back of scalp. 

Tenderness over front of lower part of chest. X-ray was done. X-ray No. 5910. 

Nature of injury – Simple. Caused by blunt object and recent in duration. 

In the cross examination PW11 stated that he did not give the report in 

the format, as the formant was not available at that time. There was no police 

escort with the victim at the time of examination. The medical requisition  was 

sent by the police and was returned back with the medical report. The injury may 

be caused due to falling on the surface. 

Now let us see whether the accused persons are guilty for the offence 

committed u/s 392/34 IPC. So far as the allegation that the accused person 

committed theft of one bicycle, one mobile phone and Rs 7000/- from the 

victims, it is found that none of the prosecution witnesses stated anything to that 

effect. Accordingly there is no material on the record to hold the accused person 

guilty for an offence committed u/S 392/34 IPC.  

So far as allegation against the accused person that they assaulted 

Kusheswar Koch Dhanjit Koch and Jugeswar Koch by means of dao, it is found 

that none of the witnesses stated that the accused persons assaulted the victims 

with dangerous weapon. Also the dangerous weapon by which, it was alleged 

that the victims were assaulted is not seized by the investigating officer. 

I have also perused exhibit 5 which is the medical report of the victim 

Kusheswar Koch, wherein it is specifically mentioned that the nature of injury is 

simple caused by blunt object.  Hence there is no material on the record to hold 

the accused persons guilty for the offence punishable u/s 324/34 IPC. 

As per section 222 (2) of Cr.P.C. when a person is charged with an 

offence and facts are proved which reduce it to a minor offence, he may be 

convicted of the minor offence, although he is not charged with it. 

It is found that though the prosecution has failed to prove the guilt of the 

accused u/s 324/34 IPC, it is found that prosecution has been able to prove the 
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ingredients of the offence u/s 323/34 IPC. It is a known fact that the minor 

offence should be composed of the some of the ingredients of the main offence.   

On perusal of the evidence on the record, it is found that PW1 PW2 PW4 

PW5 PW6 stated that on receipt of the information about the incident, they went 

to the place of occurrence and found the accused persons beating Kusheswar 

Koch. Whereas PW8 was the eye witness to the incident of beating, being the 

victim the incident of beating , PW9 is also the prime victim on the incident of 

beating. Both PW 8 and 9 stated that on the day of the incident accused persons 

assaulted Kusheswar Koch and kept him tied with a rope and in support of PW 8 

and 9, PW10 who is the investigation officer stated that when he went to the 

place of occurrence he found Kusheswar Koch being tied.  

Though during argument the learned counsel for the accused person 

stated that there is some contradiction in the statement of PW1 as PW1 in his 

examination in chief stated that the accused person Dhanjit and Jugeswar 

informed him over phone about the incident. However  PW1 in his cross 

examination stated that Dhanjit and Jugeswar came to his house and informed 

him about the incident. So the veracity of the statement is doubtful. However the 

fact that the PW1 got the information from Dhanjit and Jogesawr and on receipt 

of the information PW1 went to the place of occurrence and saw the accused 

persons beating of the Kosheswar by the accused person cannot be rebutted by 

the defence by way of cross examination of PW1. 

The learned defence counsel argued that injured Dhanjit Koch is not 

examined by the prosecution .  

Examination of injured Dhanjit Koch is not necessary when there is eye 

witness to the incident . Presence of PW9 at the place of occurrence can not be 

doubted as it is already proved by the prosecution that on the day of the incident 

PW9 was beaten by the accused persons . Any infirmity occasioned by non 

examination of one victim would be cured when there was an eye witness to the 

incident. Therefore, I hold that non examination of the injured Dhanjit Koch does 

not cast a shadow on the prosecution case . More so when the evidence of the  

witnesses are corroborated by the Medical Officer.  

So the fact that Kusheswaar Koch @ Deka was beaten by the accused 

persons on the day of the incident is proved by the prosecution witnesses. 
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 Moreover the fact of beating of Kosheswar Koch is also supported by the 

medical report which is marked as Exhibit 5. 

Again defence could not rebut the allegation as to the fact beating of the 

victims by the accused persons by way of cross examination of PWs. 

Manner in which the act was committed by the accused persons , clearly 

reflected their common intention.  

    Taking in to consideration the evidence in its entirety it can safely be held 

that the accused is guilty of an offence u/s 323/34 IPC. 

However the accused persons are not guilty of offences u/s 324/392/34 

IPC as it is found that the story of the prosecution as revealed from the FIR is 

not supported by the prosecution witness for the offences u/s 324/392/34 IPC by 

adducing cogent evidence.  

 

 

ORDER 

 Accordingly the accused persons Raju Deka, Mantu Deka and Bhaben 

Das are not found guilty for the commission of the offences punishable u/s 

324/392/34 IPC and accused persons Raju Deka, Mantu Deka and Bhaben Das 

are acquitted of the allegations u/s 324/392/34 IPC and set at liberty forthwith. 

However accused persons Raju Deka, Mantu Deka and Bhaben Das are 

found guilty of an offence u/s 323/34 IPC. 

I have also heard the accused persons on the question of sentence. 

In order to deter the accused persons from commission of same nature of 

offence, I am of the opinion not to give the benefit of section 3/4 of the 

Probation of the Offenders Act 1958 to accused persons Raju Deka, Mantu Deka 

and Bhaben Das.   

Keeping in view the nature and circumstances of the case, accused 

persons Raju Deka, Mantu Deka and Bhaben Das are sentenced to pay fine of 

Rs. 500/- only each i/d to S/I for 2 days for the offence committed u/s  323/ 34 

IPC.  

The bail-bond of convicted persons Raju Deka, Mantu Deka and Bhaben 

Das are extended for a further period of 6 months from today as per provisions 

of Section 437A, Cr.P.C as amended upto date.  

The seized articles be given to the lawful owner in due course of time. 
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A copy of the judgement be furnished to accused persons Raju Deka, 

Mantu Deka and Bhaben Das free of cost. 

The judgment is delivered in the open Court in presence of the accused, 

under my hand and the seal of this court on this the 05th day of December, 2015.  

 

  

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
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Appendix:- 

 

1. Prosecution witnesses  

PW-1 Biren Deka   

PW-2 Bipul Deka  

PW-3- Dilip Koch 

PW-4 Dharmeswar Deka 

PW-5 Dhiran Deka 

PW-6 Deomanti Nath 

PW-7 Hiran Koch 

PW-8 Jogeswar Koch 

PW-9 Kuseawar Koch 

PW10 Jiban Chandra Deka 

PW11 Gopinath Bora 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ex 1 FIR 

Ex 2 Seizure List 

Ex 3 Sketch Map 

Ex 4 Charge sheet 

Ex 5 Medical Report Of Kusheswar Koch 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 


